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W, there mist be considersd the overall sepavaticn of powers

of the Federal Government into thrae Branches, the Bxecubtive, the

. legisletive and the Judieisl. Since the Agency 1s & part of the

Executive Dranch of the Uovernment, unwarranted demands for rece
ords by other parte of the Executive Branch would simply be rew
fused by the DGI. There io sfmply no aubhority in the other parts
of the Exeoutive %o compel preduction of recorde by the DOL, Proe
sumably & legltimate dispute would be hendled internally within the
Exgoutive Branch. Pozsibly the provedurs would be diseussed in the
Inbelligenca Advlsory Comeitten; the nexb appeal being to the Naw
tional Security Counell, and final decision by tho President.

Such & situation would appesr oxbremsly wnlikely to develope

Js» It hms been ruled by the Attorney Genoral thab the hesd
of a department has full charge and centrol of all the vecords
and papers belonging Yo his Uepartmont. So long as his actimn is
not inconsistent with law, he may presoribe whatever rules and
regulations he may decm proper regarding thedr use and custody,
iis broad discrefion necessardly includes the right %o determine
whether gertain documents should or should not bo tsken from the
files of & department., The opinion further states that the reow
ords of & department are Exsoutive documents and must be classed

' a8 privileged comminleations whoso production cammot be compelled

by a court. That opinion of the Attomey General has been cited
with approval in one of the Federsl Cirouit Courts of Appesl. The
statute authorising the head of a department to promulgate such
ruleg and regulations has been considered by the Supreme Court in
two cases, In one case the Supreme Court upheld a Specisl Agent
of the Depertment of Justice in his refusal to produce records
uwnder subpena in & court procesding where he was barred from so
dolnug by a regulation issued by the Attornsy General. In the other
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, o Courk affirmod the judgment of the Distrist Court
diseharging United. States Internal Revenue Collectors from the cusw
tody of the shardff of Eenton Comtyy Kentuoky, who had srrasted
them, A subpena had boen iseusd directing the Collectors %o appear
in vourt and produse tha records, and they daclined on the ground
that they were prohibited frem so dolng by regulations of the Treagse

ke In other Supreme Court cases the division of powers of the
three Branchea of the Pederal Uovernuent has boen stateds An exe~
cerpt Lrom Kilhown ve Thompson (103 U 5. 168, 190) states this
in & very clear manners : ' -

cagse the Saprm Courd el '

- "It is belleved to be one of the chief merdits of the Amere
loan systenm of written constitutional law, that 411 the powers
entrusted to govemnnsub, whether State or nationnl, are di-

- vided into the three grant departments, the&mcut{w,. the
legislative, and the judioial, That tﬁe functlons appropriate
‘4o each of theso branches of government ‘shall be vested in a
separade body of publle servants, and that the perfecticn of
the systen requires that the lines which separate snd divide
these departmante shall be broadly and clemrly defined, It
is also eesential Lo the succeseful working of this system

- that the persony entristed with power in any one of these
‘branches shall not be permitted to enorocach upon the powers
conflded to the others; but that each shell uy the law of its
creation be Jinited 4o the exercise of the powers appropriate
to ity own department and no other." , . e

5« Also there has beon stated in court opinion that the oo
ubdve Departnent being s doordinate branch of the Government has
power to judge what should or should not be done within its om De-

- pariment and what of its dolngs and commmicstions should or should

uot be kept soacrets Further, in the exercise of these Congtitu-
tianel powers the courts have no more right te interfere than hasm
the Bxecutive wnder like conditionn to interfore with the courts,

6o TWith respect to the right of Congress to dmm papare and
regords deemed confidential by the Ixecutive, the Ewecutive Dranch
historically has asserted the right to refuse requests by the Con-

‘gregs for confidential papers which the President or the heads of

departments foll obligated to withhold in the public interests The
courts have wniformly held that they will not conpel the President
or head of a department to give testimony or to produce papers
which required secrecy. Therefore, the long continued practice of
the Executive Dranch of withholding confidential papers in the
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national interest fyrom the Leglelative Branch, and the passi g
#o law to the conbrary b%ﬂmm;-is tauﬁangxmﬁ to wﬁﬁmf
tion of such a power by the Executive under the Coustitutiom, Furs
thery i1 oan be assumed that the United States Suprems Courd cane
| g:ﬁ, imom more than ohe hundred and fifty years of leglelstive

e00e 10 the sssertion of such power by the Executive =

it § 1Y

R

7+ The above is intended omly as a short imd aneaml Bty
of the status bf the law in the United Statos with ﬁemew‘ o the

problems It readily can be ssert that suoh statuy is baso
the Constitutionsl arrangemont of the American Gov __b‘ M
~ hletory of actions by the threo Branches of the Govertment based
25X1A on powers granted those Branches wnder the Covatitution, ¥hile
leglolation possibly would assist it s apparent
that the protestion afforded the records of this Agency is based
on far wore than legisletion and takes into. apcount the fundamers
tal foundations of the American system of Govertmenta
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